
Extreme Risk Laws and Due Process 

ERPO Overview 

Extreme Risk Protection Orders (ERPOs)1 are civil court orders that allow petitioners, usually law 
enforcement or family members, to petition a court to temporarily prohibit the possession and purchase 
of firearms by persons a court finds pose a significant danger of causing injury to themselves or others 
with a firearm. ERPOs are modeled after Domestic Violence Protection Orders (DVPOs), but are designed 
to address the risk of gun violence as opposed to domestic violence. DVPOs exist in all 50 states and the 
District of Columbia.2  

Most ERPOs have an “ex parte” component, which allows a court to issue an ERPO without notice to the 
subject of the order (“respondent”) if it finds that the person poses an “immediate” risk of danger with 
firearms.3 The respondent is entitled to a full court hearing to present their case before a final4 ERPO is 
issued, but the ex parte ERPO is to ensure that no one is hurt in the week or two before then. Ex parte 
ERPOs incorporate the same due process protections of ex parte DVPOs, which states have been 
implementing for decades. 

Due Process 

The U.S. Constitution guarantees due process of law.5  Generally, due process requires that notice and 
an opportunity to be heard are given before the government deprives someone of constitutionally 
protected liberties or property. However, the Supreme Court has long identified situations where valid 
governmental interests, such as urgent matters of public health and safety, can justify the delay of 
notice and the opportunity to be heard on issues implicating even the most sacrosanct of rights until 
after the deprivation occurs.6 Examples include removing children from the custody of their parents “to 
avoid imminent danger to the child’s life or health,"7 involuntary commitment for mental health 
treatment,8 and the no-contact and firearm surrender provisions of DVPOs.9 

To determine if there is adequate due process, the Supreme Court instructs lower courts to consider 
three factors: (1) the interest of the individual who will be deprived, (2) the risk that the individual will 
be erroneously deprived of the right under existing procedures, and (3) the interests of the government 
and other impacted individuals.10 

Applying the Due Process Factors to ERPO 

Interest of the Individual 

In a series of cases, the Supreme Court recognized that the Second Amendment protects an individual's 
right to keep and bear arms for the purpose of self-defense.11 Respondents therefore have an interest in 
possessing firearms. 



Risk of Erroneous Deprivation 

The risk that an ERPO respondent will be erroneously deprived of their firearms is substantially 
mitigated by the existence of procedural safeguards. For example, ERPOs may only be issued by judicial 
officers.12 An ERPO petitioner must provide information under oath that satisfies a set burden of proof 
to get an order issued.13 Many ERPO laws make it a crime for an individual to file a petition knowing the 
information to be false or with the intent to harass.14 The ex parte orders last a short time, typically no 
more than 14 days, until a hearing at which the respondent has the right to be heard may be held.15  

Interest of the Government and Other Private Persons 

Regardless of whether they are private persons or government actors, ERPO petitioners have a 
compelling interest in protecting themselves and others from those likely to commit violence with 
firearms. Prior notice of a hearing for an ERPO gives a respondent opportunity to harm themselves or 
others with firearms before they can be separated from their weapons. 

While upholding its state's ERPO law against a due process challenge, the Florida Court of Appeals held 
that the burden of proof, temporary nature of the order, opportunities for early termination, and 
specific factors considered while issuing an order were all meaningful due process protections.16  
Additionally, research from Colorado shows that ERPOs were almost never filed inappropriately in the 
first year of the law’s implementation, and frivolous petitions are dismissed by courts on the rare 
occasions they have occurred.17 Reliability and accountability are paramount in the ERPO process.18 

Conclusion 

ERPOs balance robust procedural safeguards with the need for timely judgments and do not violate 
the due process rights of respondents. A short, ex parte firearm prohibition with substantial procedural 
safeguards places minimal burdens on ERPO respondents that are outweighed by the valid 
governmental interest of protecting public health and safety from foreseeable gun violence. Extreme 
risk laws are comprehensive tools that states across the country are embracing to reduce gun violence 
while respecting the rights of all parties involved. 
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